Internet Voting with Initiatives and Referendums:
Stumbling Towards Direct Democracy
t
Rebekah K. Browder

"I believe in the Initiative and Referendum, which should be used
not to destroy representative government, but to correct it whenever it
becomes misrepresentative."
- President Theodore Roosevelt'

"The ignorance of one voter in a democracy impairs the security of
all."
- President John F. Kennedy 2

I. INTRODUCTION

Imagine that it is Tuesday, November 4, 2008, and you realize that
you have not yet voted for the candidate that you want to be President of
the United States. The polls close at 7 p.m., and it is already 6:45 p.m.
Instead of rushing off to the nearest polling place, you simply go to your
computer, log in, fill out a ballot, and email your ballot to your designated polling website. The whole process takes fewer than ten minutes,
and you have done your civic duty.
Since the controversial presidential election of 2000, scholars have
offered a myriad of opinions and have completed numerous studies in
order to suggest more transparent and effective voting processes. In 2002
" J.D. candidate, Seattle University School of Law, May 2006. B.S. Psychology, Grand Canyon
University, December 2001. The author dedicates this article to her parents, Deborah and Charles,
for their never ending love and support. The author gives thanks to Craig, the author's fianc6, for his
encouragement, his friendship, and most of all, his love. The author expresses gratitude to Professor
Joaquin G. Avila for his support and expertise on this comment. Finally, the author appreciates the
Law Review for their editing support.
1. President Teddy Roosevelt, Speech to the Ohio Constitutional Convention (1912), available
at http://www.iandrinstitute.org/New%201R %2OWebsite%201nfo/Drop%20Down%2OBoxes/Quick
%20Facts/Almanac%20-%201&R%2OQuotes%2ORegarding%20the%201&R%2OProcess.pdf.
2. President John F. Kennedy, Speech at Vanderbilt University (May 18, 1963); available at
http://www.quotationspage.com/quote/33376.html.
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Congress enacted the Help America Vote Act 3 (HAVA) to update our
federal election process and to provide ways in which to enact that process. 4 As most people who paid attention to the 2000 election know, the
use of punch cards was one source of Florida's election fiasco. 5 Election
' 6
workers could not determine the voters' intent due to "hanging chads,
"pregnant chads, '7 "dimpled chads, ' 8 and so on. 9 As a result of the complications, a number of groups have suggested voting via the Internet as a
way to solve these problems.'°
The Internet is not completely foreign to the political arena. Fundraising by public donations through the Internet was used heavily in the
2004 presidential nominations, as well as in the general presidential election." For example, Howard Dean, while vying for the presidential
nomination of the Democratic Party, received donations by more than
300,000 people through his website.12
Leading proponents of Internet voting point to five possible benefits of electronic voting: (1) increasing voter participation; (2) lowering
3. Pub. L. No. 107-252, 116 Stat. 1666 (2002), available at http://www.fec.gov/hava/law
ext.txt.
4. "An Act [tlo establish a program to provide funds to States to replace punch card voting
systems, to establish the Election Assistance Commission to assist in the administration of Federal
elections and to otherwise provide assistance with the administration of certain Federal election laws
and programs, to establish minimum election administration standards for States and units of local
government with responsibility for the administration of Federal elections, and for other purposes."
Id.
5. Deborah Sharp, FloridaReady to move past chad of 2000 election, USA TODAY, Aug. 14,
2002, availableat http://www.usatoday.com/news/nation/2002-08-13-floridavote-x.htm.
6. A chad is defined as "a small piece of paper that is supposed to be removed when a hole is
punched in a card or paper tape," available at http://wordnet.princeton.edu/perl/webwn (last visited
Jan. 11, 2006). A hanging chad is "incompletely removed and hanging by one comer," available at
http://wordnet.princeton.edu/perl/webwn (last visited Jan. 11, 2006).
7. A pregnant chad occurs when "a dimple in a punched card ballot formed by a punching
stylus that did not successfully dislodge a rectangle of CHAD," available at http://
www.cs.uiowa.edu/-jones/cards/chad.html (last visited Jan. 11, 2006).
8. A dimpled chad occurs when "a chad that has been punched or dimpled but all four comers
are still attached," available at http://wordnet.princeton.edu/perl/webwn?s=dimpled+chad (last visited Jan. 11, 2006).
9. David Royse, Validity of Dimpled Ballots Pondered, Nov. 21, 2000, available at
http://www.evote.com/index.asp?Page=/news-section/2000-11/11212000Ballots.asp.
10. R. MICHAEL ALVAREZ & THAD E. HALL, POINT, CLICK, AND VOTE: THE FUTURE OF

INTERNET VOTING 4 (2004). For the purposes of this comment, the word "Internet" will be capitalized. See THE CHICAGO MANUAL OF STYLE: THE ESSENTIAL GUIDE FOR WRITERS, EDITORS, AND
PUBLISHERS, 139 (15th ed. 2003).
11. See Chris Hwang & Ryan W. Ozimek, The Effects of Internet Technology in the 2004
Election, 1-2, Aug. 13, 2004, available at http://www.picnet.net/press/Election_2004_Tech_
Preview.pdf.
12. See Howard Dean Ends His Campaignfor President, ONLINE NEwSHOUR, Feb. 18, 2004,
available at http://www.pbs.org/newshour/extra/features/jan-june04/dean_2-18.html.
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the cost of participation for certain special populations, for example, disabled persons, minority groups, and frequent travelers; (3) attracting the
hardest to reach voters into the political process; (4) increasing the quality of votes cast; and (5) allowing voters to revise their votes before the
Election Day deadline. 13 Further, an Internet polling place could provide
voters with interactive access to election officials during working hours.
Thus, voters could be connected at the click of a button to an election
official who could provide needed advice or direction.
However, opponents of Internet voting voice the following serious
concerns: (1) lack of online security; 14 (2) favoring some voters at the
expense of others-for example, people with wealth or better quality of
access to information; and (3) encouraging the further disintegration of
civic life in the United States. 15 Put more simply, Internet voting is the
antithesis of our desirable community-based electoral process 16 and goes
against our Founding Fathers' vision in creating our voting system. 17
Part II of this Comment will examine a brief history of voting in the
United States and survey the issues raised by direct democracy. Part III
explores the initiative and referendum process. Part IV provides background on Internet voting and its status today. Part V analyzes the implications of Internet voting. Finally, in Part VI, this Comment provides
proactive steps that our lawmakers should follow to avoid likely complications from Internet voting.
II. Direct Democracy: An Unstable Legislative Process
The right to vote is fundamental to citizens of the United States. 18
The Constitution was amended to enable all citizens of the United States
19 20
or income.21 Congress has 22also passed
to vote regardless of race, 19 sex,
legislation to protect each citizen's fundamental right to vote.
13. ALVAREZ & HALL, supranote 10, at 5-7.
14. This Comment will assume that Internet security issues and equal access issues will not be

problematic when citizens cast their votes.
15. ALVAREZ & HALL, supra note 10, at 7-9.
16. Id. at 9.
17. See FAREED ZAKARIA, THE FUTURE OF FREEDOM: ILLIBERAL DEMOCRACY AT HOME AND
ABROAD 168 (2003).
18. See Buckley v. Valeo, 424 U.S. 1, 49 (1976); see also THE FEDERALIST No. 52 (James

Madison) ("The definition of the right of suffrage is very justly regarded as a fundamental article of
republican government.").
19. U.S. CONST. amend. XV, § I ("The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude").
20. U.S. CONST. amend. XIX, § I ("The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on account of sex.").
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During each voting cycle, commentators raise countless issues regarding how elections are run in the United States. Among the 117 million votes cast in the 2004 presidential election,23 there were complaints

about voter registration fraud,24 voting irregularities,
26

5

inconsistent vote

27

counting procedures, and lost votes. Lack of voter turnout has also
been considered problematic. 28 Internet voting has been one proposed
solution to minimize these problems 29 by proponents who assert that
Internet voting will provide an avenue for certain classes of voters who
would not ordinarily participate. 30 However, if Internet voting is not
carefully implemented with all consequences in mind, our representative
government could eventually slide down the slippery slope to a direct
democracy,3 1 contradicting the vision of our Founding Fathers.
The U.S. Constitution established America as a republic rather than
a democracy. 32 In a republican form of government, the citizens delegate
21. U.S. CONST. amend. XXIV, § I ("The right of citizens of the United States to vote in any
primary or other election for President or Vice President, for electors for President or Vice President,
or for Senator or Representative in Congress, shall not be denied or abridged by the United States or
any State by reason of failure to pay any poll tax or other tax.").
22. Two statutes may need to be updated if Internet voting is imposed. The first is 42 U.S.C. §
1973, which does not allow any voting standard or practice to be imposed that "results in a denial or
abridgement of the right of any citizen of the United States to vote on account of race or color." 42
U.S.C. § 1973 (a) (1982) ("No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any State or political subdivision in a manner which results
in a denial or abridgement of the right of any citizen of the United States to vote on account of race
or color"). The second is 2 U.S.C. § 9, which provides that votes for Congressional representatives
must be by "written or printed ballot, or voting machine." 2 U.S.C. § 9 (2004) ("All votes for Representatives in Congress must be by written or printed ballot, or voting machine the use of which has
been duly authorized by State law; and all votes received or recorded contrary to this section shall be
of no effect").
23. Bill Nichols & Peter Eisler, President Makes Peace Offer to PoliticalRivals, USA TODAY,
Nov. 2, 2004 availableat http://www.usatoday.com/news/politicselections/vote2004/president.htm.
24. See Valerie Richardson, Colorado Combats Voter Fraud, WASH. TIMES, Oct. 18, 2004,
http://washingtontimes.com/national/20041018-124856-1311 r.htm ("voter-registration drives have
submitted applications with forged signatures").
25. See Associated Press, Voting Rights Groups Faults Electronic Voting Machines, Nov. 18,
2004 at http://www.foxnews.com/story/0,2933,139005,00.html ("the record use of electronic voting
machines on Nov[ember] 2 led to hundreds of voting irregularities and shows the need for higher
standards").
26. See id.
27. See id.
28. See FEDERAL ELECTION COMMISSION, NATIONAL VOTER TURNOUT IN FEDERAL
ELECTIONS: 1960-1996, available at http://www.fec.gov/pages/htmlto5.htm [hereinafter FEDERAL
ELECTION COMMISSION].
29. See, e.g., Frank . Michelman, Why Voting?, 34 LOY. LA. L. REV. 985 (2001).
30. ALVAREZ & HALL, supra note 10, at 5-6.
31. See Dick Morris, Direct Democracy and the Internet, 34 Loy. L.A. L. REV. 1033, 1033-34
(2001).
32. ZAKARIA, supra note 17, at 168.

2006]

Internet Voting

the task of governing to elected representatives.3 3 Direct democracy, on
the other hand, is a form of government in which citizens govern themselves, a system of government which the Founders regarded as unstable.34 The Founders believed that representative, republican democracy
provided an appropriate
balance between popular control and delibera35
tive decision-making.
A direct democracy bypasses the elected representatives and allows
the general public to determine laws. 36 The best examples of direct democracy in action are the initiative and the referendum processes. Direct
or "deliberative" democracies may take place in two ways when Internet
voting is implemented. 37 An iterative deliberate democracy involves infrequent voter participation. 38 In contrast, a direct voting democracy occurs when voters participate frequently and directly, particularly on policy issues. 39 Direct voting democracy is inherently problematic because
of the level of voter involvement, and this problem will likely intensify
with the use of Internet voting.4 °
Direct democracy, combined with remote Internet voting, 4 1 will be
devastating to the United States' form of government. Direct democracy,
for the first time in the history of the world, has become feasible with the
advent of Internet voting.42 Iterative deliberate democracy is currently
taking place in one form or another all over this country.4 3 The pulse of
the people is taken by polls, especially during election years. 44 Dick Morris, current columnist and author, as well as President Clinton's chief
strategist and advisor in the 1996 campaign, 45 was a co-creator of
Vote.com, which allows Internet users to sign up on the website, and
then "vote" online about certain issues and topics.

46

The results of each

vote are sent to various decision-makers, including members of Con33. Id.
34. Id.

35. Id.
36. See id. at 187.
37. ALVAREZ & HALL, supra note 10, at 62.

38. Id.
39. Id.
40. See id. at 74.
41 Remote Internet voting involves casting a vote over an Internet connection using a computer not under the physical control of election officials. ALVAREZ & HALL, supra note 10, at 4. See
supra Part IV.
42. CASS SUNSTEIN, REPUBLIC.COM 39 (2001).
43. See ALVAREZ & HALL, supra note 10, at 75.
44. See ZAKARIA, supra note 17, at 23.
45. Vote.com, available at http://www.vote.com/category/4075633/about-us.phtml
ited Oct. 17, 2005).
46. See id.

(last vis-
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gress, and even the President. 47 During election years, polling of potential voters takes place weekly. Similarly, almost every major news outlet
has weekly online polls that elected representatives certainly take into
consideration. Thus, with the ease and frequency of email, iterative direct
democracy is a viable option for the public to inform their representatives of their preferences.
Internet voting may be the opportunity for proponents of direct democracy to fulfill their wish at the expense of our political institutions.
III. THE INITIATIVE AND REFERENDUM PROCESS:
A TOOL FOR SPECIAL INTEREST GROUPS
Internet voting in itself is not a flawed concept. It could increase
voter participation 48 and lower the total cost of elections. However, when
the Internet voting process is combined with the initiative and referendum, this new voting system could undermine our representative republican democracy. In order to understand how this could take place, it is
necessary to understand how the initiative and referendum processes
work.
A. Background Information: Initiatives and Referendum
While initiatives and referendums both fall under the "ballot measure" category, they are implemented in different ways depending on the
jurisdiction. 49 An initiative is a process whereby voters propose legislation, which is then voted on by either the legislature or the full electorate. 50 Citizen-proposed legislation has been around, in various forms,
-,since the 1600s;51 however, the initiative process officially began in the
mid- to late-1880s by the Socialist Labor Party. 52 Experts and historians
in the field disagree whether the early proponents were "widely seen as
the province of political cranks and irresponsible radicals, 53 or whether
47. See id.

48. ALVAREZ & HALL, supra note 10, at 5-6.
49. David Butler & Austin Ranney, Practice, in REFERENDUMS AROUND THE WORLD: THE
GROWING USE OF DIRECT DEMOCRACY 1 n. I (David Butler & Austin Ranney eds. 1994) ("Referen-

dums is the preferred plural rather than referenda because "[referendum is logically preferable as a
plural form meaning ballots on one issue ... the Latin plural genitive referenda, meaning 'things to
be referred,' necessarily connotes a plurality of issues").
50. BLACK'S LAW DICTIONARY 788 (7th ed. 1999).
51. M. Dane Waters, Initiative &Referendum Institute, Initiative and Referendum for Alabama:
Empower the People, Comments prepared for speech given at the Auburn University's Simulated

Constitutional Convention 4 (Mar. 6, 2002).
52. RICHARD J. ELLIS, DEMOCRATIC DELUSIONS: THE INITIATIVE PROCESS IN AMERICA 26

(2002).
53. Id.
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the process was dominated by citizens independent of special interest
groups. 54 From 1898 to 1918, twenty-four states, mostly in the Western
region, adopted the initiative or popular referendum.55
There are two distinct types of initiative, both of which commence
with the collection of signatures on a petition. 56 In a direct initiative
amendment, a constitutional amendment is proposed by the people and
placed directly on the ballot for voter approval or rejection.57 Currently,
sixteen states have direct initiative amendments. 58
Nine states 59 have the second type of initiative, called indirect initiative amendments, whereby constitutional amendments are proposed by
the populace and submitted to the state legislature for approval. 60 Two
states, Washington and Utah, permit initiatives through both the direct
initiative amendment and the indirect initiative amendment.6 1
While the referendum does not give voters the ability to propose
amendments, it does allow them to reject amendments proposed by the
state legislature. Under the referendum process, citizens have the ability
to reject laws or amendments proposed by state legislatures. 2 There are
two types of referendums: the popular referendum and the legislative
referendum. 63 In a popular referendum, which is available in twenty-four
states, 64 the people have the power to refer to the ballot, by collecting
signatures on a petition, specific legislation that was enacted by their legislature for the people to accept or reject.65 In contrast, in the legislative
referendum, which is available in all fifty states, the state legislatures
submit provisions (constitutional amendments, statutes, bond issues, etc.)
to the people for their approval or rejection.66
54. See generally Daniel A. Smith, Ph.D., Special Interests and Direct Democracy: An Historical Glance, 7 (2001), available at http://www.clas.ufl.edu/users/dasmith/SmithlGs.htm. For pur-

poses of this comment, the term "special interest group" refers to a group seeking to influence govemnment policy in favor of an interest or issue.
55. Dennis Polhill, Democracy's Journey, in THE BATTLE OVER CITIZEN LAWMAKING: A
COLLECTION OF ESSAYS 5, 10 (M. Dane Waters, ed., 2001).
56. See id. at 277 app. C.

57. Id. at 276-77.
58. Id.
59. Id. Two states, Massachusetts and Mississippi, have an indirect initiative amendment. Id.
The following seven states have indirect initiative amendments: Maine, Massachusetts, Michigan,
Nevada, Ohio, Utah, and Washington. See id
60.
61.
62.
63.

Id. at 277.
Id. at 276-77.
See id. at 277.
Id.

64. Id. at 276-77.
65. Id. at 277.

66. Id.
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Depending on the state, initiative and referendum procedures are
implemented in various ways. 67 The required number of signatures varies

from two percent of the population in North Dakota, to a high of fifteen
percent in Wyoming.6 8 Jurisdictions also differ on the amount of time
allowed for the collection of signatures, although it is typically ninety
days for referendums and one year or more for initiatives. 69 Further, jurisdictions diverge on where signatures can be collected.7 0 For example,
in some states such as Washington, there is no geographical distribution
for where signatures can be collected.7 ' Contrast that with Massachusetts,
where no more than twenty-five percent of the total signatures collected
can be from a single county. 2
The use of the initiative and referendum processes is growing with
every voting cycle. Between 1990 and 2000, there were a total of 458
initiatives nationwide. 73 In 2004 alone there were 162 ballot measures. 74
The western states of Washington, Oregon, California, Colorado, and
Arizona depend a great deal on the initiative process. 75
The initiative and referendum processes that we utilize today are
contrary to the vision of the Founding Fathers.76 From the introduction of
the Federal Constitution, the Framers conceived of the constitutional order as a republic. 77 A republican form of government was thought to provide the appropriate balance between control by the populace and the
decision-making powers of the legislature. 78 The Framers of the United
States Constitution embraced a legislative
democracy in which the peo79
officials.
elected
by
ple were represented
67. 2 THE ENCYCLOPEDIA OF PUBLIC CHOICE 300 (Charles K. Rowley & Frederick Schneider
eds., 2004).
68. Jd. at 301.

69. Id.
70. See Pobill, supra note 55, at 278-81 app. D.
71. Id. at 280.
72. Id. at 278.
73. ELLIS, supra note 52, at 35.
74. See Initiative and Referendum Institute at the University of Southern California, available
at http://www.iandrinstitute.org/ballotwatch.htm (last visited Jan. I1, 2006).
75. ELLIS, supra note 52, at 35.
76. Daniel M. Warner, Direct Democracy. The Right of the People to Make Fools of Themselves; the Use and Abuse of Initiative and Referendum, A Local Government Perspective, 19
SEATTLE U. L. REV. 47, 77 (1995).
77. SUNSTEIN, supra note 42, at 37.
78. ZAKARIA, supra note 17, at 168.
79. See THE FEDERALIST No. 39 (James Madison) (A republic is a "government which derives
all its powers directly or indirectly from the great body of the people, and is administered by persons
holding their offices during pleasure, for a limited period, or during good behavior. It is
ESSENTIAL to such a government that it be derived from the great body of the society, not from an
inconsiderable proportion, or a favored class of it; otherwise a handful of tyrannical nobles, exercis-
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The initiative and referendum processes pose three procedural problems. 80 First, the initiative is drafted by a small group, leaving no room
for debate or compromise. 8 Thus, the drafting stage allows for special
interest groups to exert their power. Second, in the voter approval stage,
uninformed citizens sign petitions without understanding the meaning or
importance of the document and place direct democracy legislation on
the ballot. 82 This further expands the influence of special interests. Finally, if the initiative or referendum is passed, it is often later held to be
invalid by the courts. 83 These procedural problems often result in the ballot measures which were passed by voters being struck down for unconstitutionality, illegality, or invalidity. 84 Unfortunately, rulings of the Supreme Court do not help the case against the role of special interests in
the ballot measure process.
B. Precedents Protect the Role of Special Interest in Ballot Measure
Three Supreme Court rulings are significant to the role of lobbyists
in ballot measures. First, in FirstNationalBank of Boston v. Bellotti, the
Supreme Court held a Massachusetts criminal statute unconstitutional.8 5
The statute prohibited national banking associations and business corporations from making contributions or expenditures to influence the outcome of a vote on any question submitted to the voters other than questions materially affecting the property, business, or assets of the corporation. 86 Relying on corporations' First Amendment and Fourteenth
Amendment rights in opposing a referendum to authorize the legislature
to enact a graduated personal income tax, 87 the Court struck down the
statute, finding that there was "no showing that the relative voice of corporations has been overwhelming or even significant in influencing referenda in Massachusetts." 88 Justices White, Brennan, and Marshall dissented and pronounced that the statute should have been upheld by the
Court because there was evidence to support the connection between
corporate expenditures and ballot questions, and the nation has previ-

ing their oppressions by a delegation of their powers, might aspire to the rank of republicans, and

claim for their government the honorable title of republic.").
80. See Warner, supra note 76, at 48.
81. Id.
82. Id. at 81.
83. Id. at 84.
84. See id. at 83-84.
85. 435 U.S. 765, 767 (1978).

86. Id. at 777-78.
87. Id. at 777.

88. Id. at 789.
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ously recognized "the need for measures designed to prevent corporate
domination of the political process." 89 In a separate dissenting opinion,
Justice Rehnquist pointed out that a business corporation was not necessarily entitled to Equal Protection under the Fourteenth Amendment.9"
He further noted that the state has an interest in the ability of a corporation to engage in political activity outside the scope of its business interests, and found the statute to be valid under the Fourteenth Amendment. 9 1
Second, in 1988, the Supreme Court unanimously upheld the practice of paying signature gatherers for an initiative on deregulating the
trucking industry in Colorado.92 In Meyer v. Grant the Court found that a
Colorado statute prohibiting the practice of paying individuals who
gather signatures for an initiative was violative of the First Amendment,
and that the State's interest in protecting the initiative process from special interest groups did not justify restrictions on the First Amendment's
protection of political speech.93 Thus, the Court applied strict scrutiny
when evaluating this case because it involved a regulation of speech.94
Recently, in Buckley v. American ConstitutionalLaw Foundation,
the Court partially struck down a Colorado statute regulating the way
signatures are gathered in the initiative and referendum processes.9 5 The
Colorado statute placed three conditions on the ballot-initiative process:
(1) persons circulating initiative petitions must be registered voters; (2)
initiative petition circulators must wear an identification badge bearing
the circulator's name; and (3) proponents of an initiative must report the
names and addresses of each circulator, as well as the amount each circulator was paid. 96 The plaintiffs contended that the Colorado statute violated the First Amendment right to freedom of speech.97 After a bench
trial, the district court upheld the registration requirement, but held that
the badge requirement and portions of the disclosure requirements were
invalid. 98 The Court of Appeals for the Tenth Circuit affirmed in part and
reversed in part. 99 The Tenth Circuit held as invalid the requirement that
89. Id.at 811-12 (White, J., dissenting).
90. See id at 822 (Rehnquist, J., dissenting).

91. Id.at 828.
92. Meyer v. Grant, 486 U.S. 414, 428 (1988).

93. Id.at 425.
94. Id. at 421. ("The circulation of an initiative petition of necessity involves both the expression of a
95.
96.
97.

desire for political change and a discussion of the merits of the proposed change.").
525 U.S. 182, 204-05 (1999).
Id. at 186.
Id. at 188.

98. Id. at 190.
99. Id.
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petition circulators be registered voters, and also held portions of the
badge and disclosure requirements invalid as undue restrictions on political expression. 00 The Supreme Court agreed with the Tenth Circuit in
that "the registration requirement placed on Colorado's voter-eligible
population produces a speech diminution of the very kind produced by
' Although the Court acthe ban on paid circulators at issue in Meyer."10
knowledged that Colorado had a substantial interest in regulating the
method by which initiatives are placed on the ballot, the way in which
the State aspired to protect the integrity of the process and prevent fraud
was contrary to the right of free speech guaranteed by the First Amendment.10 2 In a dissenting opinion, Chief Justice Rehnquist noted that the
Colorado statute was constitutional in requiring that "those who circulate
initiative petitions to registered voters actually be registered voters themselves."' 0 3 Chief Justice Rehnquist went on to say that the "initiative and
referendum process has come to be more and more influenced by out-ofstate interests which employ professional firms doing a nationwide business." 10 4 He concluded that because a state has an interest in regulating
state ballot initiatives, a state should also be able to restrict the ability to
circulate initiative petitions to only those people who can vote on those
initiatives.10 5 These rulings by the Supreme Court suggest that modification of current voting processes to include remote Internet voting will
require an overhaul of those processes in order to expose concerns regarding special interests. If Internet voting is implemented, these rulings
must be overturned in order to downgrade the role of lobbyists.
IV. INTERNETVOTING: A QUALIFIED SUCCESS

Proponents of Internet voting have suggested four methods of implementation: (1) remote Internet voting, (2) kiosk voting, (3) polling
place voting, and (4) precinct Internet voting. 106 Remote Internet voting
involves casting a vote over an Internet connection using a computer not
under the physical control of election officials. 0 7 Kiosk voting entails
voting at certain locations using a computer under the physical control of
election officials.10 8 Polling place voting is done at a polling place using
100.
101.
102.
103.
104.
105.
106.
107.
108.

d.at 191.
Id.at 194.
See id. at 204-05.
Id. at 226 (Rehnquist, C.J., dissenting).
Id. at 227.
Id. at 231.
ALVAREZ & HALL, supra note 10, at 4.
Id.
Id.
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a computer under the physical control of election officials. 0 9 Finally,
precinct Internet voting is identical to polling place voting, except that
the voter can only vote at his or her designated precinct polling place." 0
This Comment will focus on the end-goal of most proponents of Internet
voting: remote Internet voting.
Since the 2000 election, states have looked at Internet voting as a
viable option."' California created a task force to determine the feasibility of conducting elections by Internet.' 12 The task force concluded that
Internet voting should supplement, not replace, traditional paper-based
voting. 13 The conclusion reached by the task force was that the remote
Internet voting process must be implemented on an "evolutionary" basis,
as opposed to a "revolutionary" basis. 1 4 The task force examined the
implications of Internet voting on the basis of the technical issues of
Internet voting, the state and federal election laws, the impact on county
election officials, and public acceptance of Internet voting. 1 5 Ultimately,
the task force recommended two phases for implementation of Internet
voting.11 6 During the first phase, Internet technology should be introduced at traditional polling places. 1 7 The second phase would transfer all
types of voting to remote Internet voting systems." 8 Therefore, according to the task force's recommendations, it appears that Internet voting is
inevitable.
There have been five notable trials of remote Internet voting in the
United States. Remote Internet voting started in January of 2000, with a
straw poll conducted by the Alaska Republican Party. 19 Then, on March
11, 2000, Arizona allowed its residents to choose to vote by remote
Internet voting in the Arizona Democratic Primary. 120 Third, United
States military personnel and citizens living abroad utilize Internet vot-

109. Id
110. Id.
111. See generally CALIFORNIA INTERNET VOTING TASK FORCE: A REPORT ON THE
FEASIBILITY OF INTERNET VOTING (Jan. 2000), available at http://ss.ca.gov/executive/ivote/final_
report.pdf [hereinafter CALIFORNIA TASK FORCE].

112. Id.
113. Id. at 3.

114. "Evolutionary" meaning that remote Internet voting should be "phased-in" over time, as
opposed to "revolutionary" meaning that remote Internet voting should be implemented right away
to replace paper ballots as soon as possible. See id. at 1, 9.
115. Id. at 4-6.
116. Id. at3.
117. Id.
118. Id.

119. Id. at 125.
120. Id. at 127.
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ing.12 1 Further, Washington conducted an Internet voting trial for the
2000 Presidential Primary election. 22 Finally, the Michigan Democratic
Party allowed Internet voting on February 7, 2004.123 Each example will
be discussed in turn below.
In an effort to improve voter access, the Alaska Republican party
held a statewide straw poll1 24 of Republican Party members on January
24, 2000.125 Alaska was considered to be an appropriate environment for
a remote Internet voting trial because of its harsh weather and large
population of computer ownership.' 26 The straw poll, conducted by
VoteHere.net, was limited to voters located in the most remote areas of
the state. 127 Unfortunately, of the 3500 people that were eligible to vote
in the straw poll, only one percent actually cast a ballot using remote
Internet access. 128 Officials blamed the low voter turnout on inadequate
29
advertising of the benefits of Internet voting.1
The Arizona Internet voting trial, held on March 11, 2000, was a
binding Democratic Primary election, 30 and the first ever binding election conducted by remote Internet voting.' 3' In January 2000, a lawsuit
was filed in United States District Court for the District of Arizona by
the Voting Integrity Project 32 to prohibit Internet voting in the Arizona
Democratic primary election. 33 The suit was based on claims that the
digital divide between those who have access to the Internet and those
who do not would have the effect of disenfranchising ethnic minori121. Id. at 137.
122. KIMBERLEY M. WYMAN, THURSTON COUNTY AUDITOR INTERNET VOTING TRIAL:
COMPREHENSIVE REVIEW, at 2 (July 2000), http://www.co.thurston.wa.us/auditor/Elections/review
.pdf.
123. Parisa Jade Baharain, Internet Voting: Early Efforts, ONLINE NEWSHOUR, Feb. 7, 2004,
http://www.pbs.org/newshour/media/interviews/intemetvoting/states.html.
124. A straw poll is defined as a "nonbinding vote, taken as a way of informally gauging support or opposition but usu[ally] without a formal motion or debate." BLACK'S LAW DICTIONARY
1461 (8th ed. 2004).
125. ALVAREZ & HALL, supra note 10, at 125.
126. Id. at 124-25.
127. Id. at 125.
128. Id.
129. Id. at 126.
130. Id. at 127.
131. Baharain, supra note 123.
132. The Voting Integrity Project's goals include that America "ensures that every citizen has
free and fair access to the ballot; guarantees that all votes are counted and properly recorded; improves procedures for efficient and error-free future elections; restores pride and confidence in the
electoral process; [and] features news media accountable in its responsibilities to the public discourse." See US Voting Integrity Project, http://www.usvip.org (last visited Oct. 17, 2005).
133. Robert S. Done, InternetVoting: Bringing Elections to the Desktop, 7 (Feb. 2002), available at http://www.businessofgovemment.org/pdfs/DoneReport.pdf.
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ties. 134 The district court, however, ruled against Voting Integrity Project's suit. 135 Once the Internet voting trial was cleared by the courts, an
extensive outreach program was implemented two months before the
primary. 136 Votes in the Arizona Democratic Primary were cast by mail,
through polling place Internet voting, through paper ballots, and through
remote Internet voting.' 37 Of the 86,907 total voters in the primary,
35,768 people voted using remote Internet voting and 4174 voted using
on-site polling place Internet voting, roughly fourty-six percent of the
total voters.138 Technical problems were the main source of complaint
during the trial. 139 There are conflicting
opinions as to whether this trial
40
1
participation.
voter
increased
Military personnel and citizens outside the United States have the
right to participate in elections. 141 Americans are given this right by the
Uniformed and Overseas Citizens Absentee Voting Act 142 (UOCAVA),
originally implemented in 1975 and updated by the144National Defense
Authorization Act of 2002143 (NDAA02) and HAVA.
In 2000, some members of the military and citizens living abroad
had the opportunity to vote through remote access Internet.145 This Vot-

134. Id.
135. Id.
136. Id. at6.

137. Id. at 7.
138. Id. at8.
139. ALVAREZ & HALL, supra note 10, at 134. Voters "reported not receiving their PIN in the
mail, losing their PIN, and being unable to obtain a new PIN from the Democratic Party. Many
voters apparently had problems with their Internet browsers, including incompatibilities between the
voting system and current computer systems.., and some older browsers. Voters having these problems also found it difficult to obtain technical support."
140. Compare Done, supra note 133, at 9 ("The 2000 Arizona Democratic presidential preference election experienced a dramatic increase in voter participation without the need for additional
precinct polling sites and workers to staff them.") with ALVAREZ & HALL, supra note 10, at 135
("Despite overblown claims to the contrary, voter participation in the 2000 primary was embarrassingly low-lower than in previous Democratic statewide primaries and, according to some estimates,
much lower for nonwhites than whites.").
141.42 U.S.C. § 1973ff(2004).
142. Id.
143. National Defense Authorization Act for Fiscal Year 2002, Pub. L. 107-107 (Dec. 28,
2001). Other than provisions of section 1048 of such Act, such section 1048 shall be treated as having been enacted immediately before the other provisions of Pub. L. 107-107, see section 10480) of
Pub. L. 107- 107, set out as a note under 10 U.S.C.A. § 101.
144. HAVA, supra note 3.
145. KEVIN COLEMAN, CONGRESSIONAL RESEARCH SERVICE, CRS REPORT FOR CONGRESS:

INTERNET VOTING 6 (Jan. 31, 2003), available at http://usinfo.state.gov/russki/infousa/information/
rs20639.pdf.
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ing Over the Internet Pilot Project (VOl), 146 conducted by Votehere.net,
was limited to 350 voters who could request and vote an absentee ballot
via the Internet. 147 A total of eighty-four voters cast their vote via remote
Internet for the VOl. 48 The Defense Department regarded the trial as a
success and concluded that the VOl system was a reliable method of voting, that it identified and authenticated pilot participants with a higher
degree of confidence than the by-mail process, and that it was successful
in limiting voting to identified and authenticated registrants. 49
After the 2000 election, the United States Defense Department proposed Internet voting for use by military personnel and citizens overseas. 50 The Defense Department hired a group of computer experts to
examine the security of the remote Internet voting system.1 5' The experts
evaluated the SERVE (Secure Electronic Registration and Voting Experiment) voting system that was built for the Department of Defense's
Federal Voting Assistance Program for security and communication issues. 152 The Defense Department considered Internet voting for the 2004
election as a mechanism to allow overseas citizens to vote; however, due
to security issues identified by the SERVE analysis, 53 the Pentagon decided to shelve remote Internet voting plans.1 54 The Pentagon continues
1 55
to research the idea.

146. DEPARTMENT OF DEFENSE WASHINGTON HEADQUARTERS SERVICES FEDERAL VOTING
ASSISTANCE PROGRAM, VOTING OVER THE INTERNET PILOT PROJECT ASSESSMENT REPORT ES-1

(June 2001) at http://www.fvap.gov/services/voireport.pdf [hereinafter VOI REPORT]. There have
also been studies done by the Internet Policy Institute (Mar. 2001) and Caltech/MIT Voting Technology Project (July 2001) on the feasibility of remote Internet voting. Along with the Secure Electronic Registration and Voting Experiment (SERVE) conclusions, these studies determined that there
was too great of risk of security issues. See David Jefferson et al., A Security Analysis of the Secure
Electronic Registration and Voting Experiment, 6

(Jan.

21,

2004),

available at http://

www.servesecurityreport.org [hereinafter SERVE Analysis].
147. See VOI REPORT supra note 146, at 3-1.

148. Id. at ES-I.
149. Id. at 4-1.
150. See Department of Defense, MilitaryMembers Can Vote Online (June 3, 2003), available
at http://usmilitary.about.com/cs/generalinfo/a/voting.htm. See also Todd R. Weiss, Pentagon drops
Internet Voting Plans for Military Personnel, http://www.computerworld.com/securitytopics/

security/story/0,10801,89902,00.html (last visited Oct. 20, 2005).
151. SERVE Analysis, supra note 145, at 4.
152. Id. at 2.

153. The SERVE report concluded that there are at least ten potential threats to the remote
Internet voting system. These threats included denial of service attack (various kinds); Trojan horse
attack on PC to prevent voting; on-screen electioneering; spoofing of SERVE (various kinds); client

tampering; insider attacks on system servers; automated vote buying/selling; coercion; SERVEspecific virus; and a Trojan horse attack on PC to change votes or spy on them. See id at 13.
154. See Weiss, supra note 150.
155. Id.
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During the February 29, 2000 presidential primary election, the
Thurston County Auditor's Office Elections Division of Washington
held a nonbinding Internet voting trial election.' 56 The trial tested remote
Internet voting beginning eighteen days prior to and including Election
Day. 157 The trial also included polling place Internet voting on Election
Day, as well as paper ballots.'1 8 On Election Day, polling place Internet
voting was conducted at ten of the seventy open polling locations. 5 9 A
16 1
total of 3638 ballots, 160 seven percent of the total participant voters,
were cast in the Internet voting trial. The authors of the comprehensive
review of the Internet voting trial reached conclusions similar to those of
the California Internet Task Force. Thurston County recommended that
Internet voting should supplement absentee and poll site voting, and
' 162
would need to be "integrated into the existing voting system.
The most recent Internet voting project was sponsored by the
Michigan Democratic Party in February 2004.163 In order to participate in
the Internet voting project, Michigan voters were required to send in an
application to vote by mail or Internet. 164 Over 50,000 registered democrats casted ballots during this project. 165 As of the publication date of this
comment, data from the trial has not been released and was unavail66
able. 1
Based on the recommendations and conclusions of the California
and Washington Task Forces, Internet voting appears to be inevitable in
those states. 167 Thus, this Comment will assume that all security and
equal-access issues previously cited 168 are not at issue.

156. WYMAN, supra note 122, at 2.
157. Id. at 5.
158. See id.
159. Id.

160. Id. at 2.
161. Id. at 18.
162. Id. at 14.
163. Baharain, supranote 123.
164. Id.
165. Associated Press, Scientists want E-voting Datafor Research, Oct. 11, 2004, available at
http://www.foxnews.com/printer-friendlystory/0,3566,135027,00.html.
166. See id.
167. See generally CALIFORNIA TASK FORCE, supra note 111; see also WYMAN, supra note
122.
168. WYMAN, supra note 122.
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V. THE IMPLICATIONS OF REMOTE INTERNET VOTING:
REPLACING OUR ELECTED REPRESENTATIVES
WITH THE POWER OF SPECIAL INTEREST GROUPS

Proponents of remote Internet voting contend that it will result in "a
system of governance that pays closer heed to public views and that tethers more closely to the opinions of the people."'169 This view, however,
takes for granted the idea that the system of checks and balances in our
government will continue if Internet voting is implemented.170 Further, as
shown by a comparison between the exit polls in the 2004 presidential
election with the actual results 7of the election, polls do not necessarily
accurately reflect voter beliefs.' '
Direct democracy will likely be heavily associated with the initiative and referendum processes. Initiatives and referendums used in combination with remote Internet voting will open the door to a contravention of our nation's checks and balances by taking steps toward direct
democracy and which will undermine the ordinary voter's intentions. If
voters participate in "frequent and direct"' 172 voting on policy issues, our
country could easily slide down the slippery slope to a direct democracy.
Direct participation by voters would distort the design of the Founders
and undermine the Founders' aspirations for deliberative decisionmaking. 1v3
If our government enacts remote Internet voting legislation, our
voting system and the manner in which we elect our representatives will
be undermined. First, as the use of remote Internet voting becomes
common, special interests will put forth even more ballot measures than
they do today. This increase in the number of ballot measures will thus
increase the power of lobbyists. Next, because Internet voting will likely
rely on digital or electronic signatures-which would make it easy to
sign ballot measures via email-voters could end up facing an almost
limitless number of ballot measures each year. Similarly, the ease and
simplicity of Internet voting could overwhelm voters by presenting them
with more ballot measures than they could easily read and digest. As a
result, voters would be unable to make informed decisions on the issues
before them. Finally, remote Internet voting could bring voters into day169. Morris, supra note 31, at 1034.
170. See id. at 1050.
171. See Kelly Beaucar Vlahos, Egg on Face of Exit Pollsters, Nov. 3, 2004, available at
http://www.foxnews.com/story/0,2933,137451,00.html (exit polls showed that John Kerry had a
commanding lead on Election Day 2004, but George W. Bush handily won the election).
172. ALVAREZ & HALL, supra note 10, at 62.
173. See SUNSTEIN, supra note 42, at 39.
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to-day involvement with the legislative process. This involvement would
allow individual voters to be highly involved with the issues that affect
them, thereby reducing the need for, or even replacing, elected representatives.
A. The Excessive Power of Special Interest Groups
Special interests exert great control over the referendifm and initiative processes. If such ballot measures become widespread due to remote
Internet voting, this control may threaten the power and influence that
voters exert over our government. In particular, minority voters, voters
with lower economic status, and elderly voters face the greatest risk of
being marginalized. 174 For example, in 1964, California voters passed an
initiative that had a disproportionate impact on racial minorities. Proposition 14 amended the state constitution and assured landowners that they
had the absolute personal discretion to decline to rent residential property
to any person. 75 In Reitman v. Mulkey, the Supreme Court struck down
that initiative, holding that it improperly denied equal protection to minorities. 176

Contrary to the principle of reducing the improper influence of big
business, the initiative and referendum processes have further encouraged the unfortunate relationship between money and politics. 177 Suc178
cessful ballot measures, like people, "must rui for office."'

First they need to be packaged, which usually requires political consultants, focus groups, and a team of lawyers. Then they have to get
on the ballot. To do that they need large numbers of signatures collected within a relatively short period of time, which almost always
requires the services of professional signature-gathering firms ....
Next, they need to be sold to the public, requiring another enormous
expenditure on advertising. As a result, the sums of money spent on

174. See HENRY JENKINS & DAVID THORBURN, DEMOCRACY AND NEW MEDIA 153 (2003).

However, seniors have started to use the Internet more. See seniorjournal.com, http://
www.seniorjoumal.com/NEWS/Politics/4-11-12SeniorsOnNet.htm (last visited Oct. 19, 2005). It
has already been theorized that Internet voting could violate Section 2 of the Voting Rights Act: If
there is not equal access to voting, "it is conceivable that either the section 2 denial of access theory
...or the equal protection claim ostensibly recognized in Bush v. Gore could ultimately mean that
not using the Internet-or some other uniform and error-free electronic means of ballot-casting-is
unlawful." See Stephen B. Pershing, The Voting Rights Act in the Internet Age: An Equal Access
Theory for Interesting Times, 34 LOY. L.A. L. REV. 1171, 1210 (2001).

175. Reitman v. Mulkey, 387 U.S. 369, 371-73 (1967).
176. Id. at 385-86.
177. ZAKARIA, supra note 17, at 196.

178. Id.
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promoting and attacking ballot measures rival those spent on 79the
putatively more corruptible campaigns of legislative candidates.'
Remote Internet voting will further increase lobbyists' participation
in influencing our government while degrading our foundation of representative republican democracy. Current law allows non-profit 501(c)(3)
organizations to be involved in ballot campaigns,180 and they are often
allowed to serve as conduits for unregulated and anonymous contributions to initiative and referendum campaigns.' 8 Since the creation of the
initiative and referendum processes, special interest groups have given
little indication that they will voluntarily curtail their involvement in the
initiative and referendum process.' 82 Therefore, once remote Internet voting is implemented, special interests will certainly remain involved in the
process. Further, lobbyists will likely take advantage of the ease of placing initiatives and referendums on the ballot via Internet voting and use
this avenue to exert even more power and influence than they do today.
One recent example of the initiative process at work is the passing
of the California Stem Cell Research and Cures Initiative (Proposition
71) in 2004.83 Although there is no conclusive proof that embryonic
stem cells will work better than adult stem cells, 184 this very controversial
initiative proposed $3 billion of taxpayers' money to support embryonic
stem cell research.18 5 Proposition 71 was initiated by a wealthy real estate
developer whose son has Type I diabetes 86 and was supported by the
Alzheimer's Association, the Christopher Reeve Paralysis Foundation,
and famous celebrities such as Michael J. Fox and Brad Pitt.' 87 California
voters approved Proposition 71 by a margin of fifty-nine percent to fortyone percent.' 88 While this margin of victory might seem to indicate
179. Id.

180. Due to concerns over the 2004 political donations from 527 groups, the Congressional
Research Service provided a report to Congress that evaluated the loopholes in the current system
and provided ways to resolve the current system. See JOSEPH E. CANTOR, CRS ISSUE BRIEF FOR
CONGRESS: CAMPAIGN FINANCING (Dec. 15, 2003), available at http://fpc.state.gov/documents/
organization/28105.pdf.
181. Smith, supra note 54, at 11 (internal citations omitted).
182. Id. at 13.
183. See California Stem Cell Research & Cures Initiative, at http://www.yeson71.com (last

visited Oct. 27, 2005) [hereinafter Research & Cures].
184. See WESLEY J. SMITH, CONSUMER'S GUIDE TO A BRAVE NEW WORLD 10 (2004).

185. See Research & Cures, supra note 183.
186. Ceci Connolly, CaliforniaStem Cell Initiative Could Backfire Nationally, Nov. 14, 2004,
available at http://www.washingtonpost.com/wp-dyn/articles/A48184-2004Nov 13.html.

187. See Research & Cures, supra note 183; see also Stem Cell Research, Funding, Bonds
Initiative Constitutional Amendment & Statute, available at http://www.ss.ca.gov/elections/bp_

nov04/prop_7 lentire.pdf(last visited Jan. 11,2006).
188. See Research & Cures, supra note 183.
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overwhelming public support for this initiative, its supporters raised over
89
$24 million, compared to the mere $200,000 raised by its opponents.1
Many claim that the sole 90reason this initiative passed was because of
special interest donations. 1
Although Internet usage is widely accelerating, users are typically
in the upper economic brackets, resulting in a "digital divide" between
those who are able to use the Internet effectively and those who are
barely aware of its existence. 19' Internet use among those in the bottom
economic fifth has remained stagnant in the last decade. 92 Generally,
people of low socio-economic status, racial minorities,
and the elderly
193
are disproportionately without Internet access.
Some have theorized that as the Internet is joined to the political
process, special interest groups will be placed in the position of having to
lobby voters, rather than Congress, to achieve their goals. 94 This theory,
however, is not supported by empirical evidence. Special interests, rather
than citizen groups, seem to be the most prevalent users of the initiative
and referendum process, and these groups dominate the process of direct
democracy."' 95
Therefore, remote Internet voting will likely reduce civic involvement when used in initiative and referendum processes. While remote
Internet voting could increase the voter's sense of involvement in governing, there is a great danger that lobbyists will be able to manipulate
that sense of involvement to further their own agenda, using the best interests of the voters.
B. "Signing" Referendums andInitiatives by the Click of a Button
The Internet voting process will almost certainly make use of electronic 196 or digital 197 signatures. The 106th Congress enacted the Paper
189. Ceci Connolly, CaliforniaPuts Stem Cells to a PopularTest, (Oct. 25, 2004), availableat
http://www.washingtonpost.com/wp-dyn/articles/A59696-20040ct24.html.
190. Id.
191. JENKINS & THORBURN, supra note 174, at 72.

192. Id.
193. Id. at 153.
194. Morris, supra note 31, at 1049-50.
195. Smith, supra note 54, at 6.
196. "'Electronic signature' is a generic, technology-neutral term that refers to the universe of
all of the various methods by which one can 'sign' an electronic record. Although all electronic
signatures are represented digitally (i.e., as a series of ones and zeroes), they can take many forms
and can be created by many different technologies. Examples of electronic signatures include: a
name typed at the end of an e-mail message by the sender; a digitized image of a handwritten signature that is attached to an electronic document (sometimes created via a biometrics-based technology
called signature dynamics ); a secret code or PIN (such as that used with ATM cards and credit
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Elimination Act of 1999198 which promoted the use of electronic signatures in submission of government documents. 199 Further, Congress
passed the E-Government Act of 2002 to provide effective leadership
over efforts to develop and promote electronic government services and
to enhance citizen access to government information and services by using Internet-based technology. 20 0 Electronic signature legislation has
been enacted or is being considered for enactment by forty-nine states,
the U.S. Federal Government, and the governments of over fifteen coun201
tries.
The California Task Force has reported that an electronic or digital
signature could be used to authenticate the identity of voters, to allow
Internet voter registration, or to digitally sign initiative, referendum, or
recall petitions.20 2 Votehere.net, the website used by the Alaska Straw

cards) to identify the sender to the recipient; a code or 'handle' that the sender of a message uses to
identify himself; a unique biometrics-based identifier, such as a fingerprint or a retinal scan; and a
digital signature (created through the use of public key cryptography)." Thomas J. Smedinghoff &
Ruth Hill Bro, Moving with Change. Electronic Signature Legislation as a Vehicle for Advancing ECommerce, 17 J. MARSHALL J. COMPUTER & INFO. L. 723, 730 (1999) (internal citations omitted).
197. "'Digital signature' is simply a term for one technology-specific type of electronic signature. It involves the use of public key cryptography to 'sign' a message, and is perhaps the one type
of electronic signature that has generated the most business and technical efforts, as well as legislative responses." Id. at 730-31 (internal citations omitted).
198. "Section 3504(h) of title 44, United States Code, is amended by striking 'and' after the
semicolon at the end of paragraph (4), by striking the period at the end of paragraph (5) and inserting
';and', and by adding at the end the following: '(6) specifically promote the acquisition and use of
alternative information technologies that provide for electronic submission, maintenance, or disclosure of information as a substitute for paper and for the use and acceptance of electronic signatures."' Government Paperwork Elimination Act, H.R. 439, 106th Cong. § 2 (1999).
199. Id.
200. Among other findings, Congress found that "(1) The use of computers and the Internet is
rapidly transforming societal interactions and the relationships among citizens, private businesses,
and the Government. (2) The Federal Government has had uneven success in applying advances in
information technology to enhance governmental functions and services, achieve more efficient
performance, increase access to Government information, and increase citizen participation in Government. (3) Most Interet-based services of the Federal Government are developed and presented
separately, according to the jurisdictional boundaries of an individual department or agency, rather
than being integrated cooperatively according to function or topic. (4) Internet-based Government
services involving interagency cooperation are especially difficult to develop and promote, in part
because of a lack of sufficient funding mechanisms to support such interagency cooperation." EGovernment Act of 2002, H.R. 2458, 107th Cong. (2002) (enacted). Further, two stated purposes of
passing this legislation were " [t]o promote use of the Internet and other information technologies to
provide increased opportunities for citizen participation in Government," and "[tlo promote the use
of the Internet and emerging technologies within and across Government agencies to provide citizencentric Government information and services." Id.
201. Thomas J. Smedinghoff & Ruth Hill Bro, Electronic Signature Legislation, available at
http://profs.lp.findlaw.com/signatures/signature-l.html (last visited Oct. 19, 2005).
202. CALIFORNIA TASK FORCE, supra note I 11,at 10.
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features technology that allows voters to vote

anywhere using their password or pin number. 20 5 Ballots are encrypted,
saved, and stored within the system until the votes are counted.20 6 Thus,
once the person is registered, the citizen may vote using an electronic or
digital signature.
The electronic signature and digital signature open up new avenues
for methods in which initiatives and referendums are brought before the
public. Provided that security is not an issue, legislation may be passed
that allows proponents, via email, to inform citizens of initiatives or referendums that need a signature to be placed on the ballot. Citizens will
be able to easily "sign their name" with an electronic signature or digital
signature to the initiative or referendum, which will open up the process
to limitless ballot measures per year. Therefore, voters could be overwhelmed with information, while the expectation of the voters' participation will be increased.
C. From Merely Convenient to Burdensome

One would hope that remote Internet voting would lead to more
knowledgeable and educated voters. With the convenience and simplicity
of remote Internet voting, more information may become available to
inform voters about the surrounding issues of each ballot measure. However, the advent of remote Internet voting may cross the line from convenient to burdensome based on the unwieldy amounts of information
and choices available to the voter.
First, due to the ease of remote Internet voting, the voting process
may become cumbersome to voters because of the amount of information
each voter needs to digest. The unmanageable amount of information
will likely deter citizens who are willing to participate in the political
process on a frequent basis. Further, legislators will have higher expectations of voter participation even though, currently, a large part of the
population does not even make it to the polling places every four
years.20 7
Voters will likely have to read vast amounts of information regarding any number of ballot measures in order to be aware of the issues. In
203. ALVAREZ & HALL, supra note 10, at 125.

204. See supratext accompanying notes 148-52.
205. Press Release, VoteHere, VoteHere Partners with The Election TRUST to Provide EVoting in North America: Election Technology Company Unveils New Reseller Program (July 15,
2003), available at http://www.votehere.net/news/archive03/071503.php [hereinafter VoteHere
Press Release].
206. Id.
207. See generally, FEDERAL ELECTION COMMISSION supra note 28.

2006]

Internet Voting

2000, voters in states with numerous ballot measures complained about
the time required to cast competent votes; for example, Oregon voters
20 8
received a 376-page information booklet covering twenty-six ballots.
One can only imagine the massive amount of information sent to each
voter if voting issues are treated as arbitrarily as email is today.
Votehere.net boasts that a person can securely cast their ballot from
anywhere in the world via multiple voting channels including the Internet, touchtone telephone, cellular phone, digital TV, and kiosks. 20 9 Proponents of the use of the Internet in voting argue that the Internet can be
successfully utilized for a community's town hall meetings and candidate
forums, thus allowing for the average voter to be more educated and informed.
Because Internet voting is inexpensive and easy, it is questionable
whether voters will be more educated as a result. Voter participation may
be more attributable to the voter's vested interest in how taxes are spent,
how decisions are made by local governing boards, and how the legislative process daily impacts voter's lives.
In contrast, it has been argued that the availability of opinion polls
will not create a system of governance in which citizens make decisions
through a town meeting in cyberspace. 210 Although the Internet may be
used for events such as electronic town meetings or forums, it is unlikely
that the average voter would participate in such events based on the lack
of participation in the past.21 Remote Internet voting technology may
detach people even further from their surroundings and make their com212
Internet voting engenders the risk that the symmunities more alien .
bolism of the event will be removed 21 3 and that the average citizen will
move further from the sorts of contact that prompt deliberation2 1 4 and
compromise.
In the 2000 election, a mere twenty-seven percent of U.S. households actually used political information provided online. 21 5 Due to the
to
ease and simplicity of Internet voting, voters may be more inclined 216
voting.
impulsive
decision-making-i.e.,
nondeliberative
uninformed,

208. Elizabeth Garrett, PoliticalIntermediates and the Internet "Revolution, " 34 LOY. L.A. L.
REV. 1055, 1066 (2001).
209. VoteHere Press Release, supra note 205.
210. Garrett, supra note 208, at 1068.
211. See generally, FEDERAL ELECTION COMMISSION, supra note 28.
212. Cf John T. Nockleby, Why Internet Voting?, 34 LoY. L.A. L. REV. 1023, 1029 (2001).
213. Id.
214. Id. at 1029.

215. JENKINS & THORBURN, supra note 174, at 150.
216. Nockleby, supra note 212, at 1030.
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Because voters cannot be expected to become experts on all issues,
Internet voting could lead to "decision fatigue." 2 17 As a result, remote
Internet voting "may often produce outcomes that are quick, certain, and
wrong. 2 18
D. The Downfall of ElectedRepresentatives:
To What Extent will Their Roles Change?
If voters are not willing to participate on a frequent basis, impulsive
and uneducated voting should be expected; as a result, voters will become detached from the process. While some already consider voter detachment a problem, 219 remote Internet voting will further remove the
voter from the process because remote Internet voting takes place at a
person's computer; thus, no public interaction is needed or required.
The Founding Fathers created our system of checks and balances,
with the intent that it would form "a kind of filter between people and the
law," in order to produce well-informed decisions.22 0 Representative
government will become even more desirable with the advent of the
Internet, particularly because its measured and deliberate pace leads to
knowledgeable decisions. 22 1 Representative government can then "perform its traditional braking function with respect to a new source of what
Madison described as factional passion: immediate
access and expres222
sion, without an opportunity for reflection.1
If remote Internet voting is implemented in all states, the initiative
and referendum processes will be used by special interest groups to undermine our checks and balances. Once a ballot measure is passed, lobbyists will have the option of challenging the initiative or referendum
through a lawsuit; such lawsuits consume a significant amount of time
and money. More than half the time, a challenged initiative is struck
down either in whole or in part. 223 With the immense amount of possible
ballot measures each year, this could make for an incredibly long and
extraordinarily expensive process for the people, as well as the govern217. Id.at 1028; contra Garrett, supra note 208, at 1068 ("Internet voting provides new possibilities in designing the content of the ballot so that better information is provided to voters about

candidates and issues. If voters could click on a name or ballot initiative and receive more information, perhaps through a statement by the candidates or by groups on either side of a ballot question,

voter competence might improve.").
218. Eben Moglen & Pamela S. Karlan, The Soul of a New PoliticalMachine: The Online, the
ColorLine andElectronic Democracy,34 LOY. L.A.L. REV. 1089, 1113 (2001).
219. See Nockleby, supranote 212.
220. SUNSTEIN, supra note 42, at 38.
221. Id.
222. Id.
223. ELLIS, supra note 52, at 148.
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ment. 224 Further, voter frustration will increase when elected or even unelected judges strike down popularly enacted laws.225 Because the legislature has been bypassed in the process, judges are required to make the
"sensible political arguments" that the legislature could not make. 26 The
ballot measure process, in bypassing the elected representatives which
safeguard democracy, contributes to voters' increasing reliance on the
least accountable branch of government-the courts.22 7
Internet voting may provide a route for ordinary citizens, not
elected representatives, to amend state constitutions. Currently, sixteen
states allow voters to amend their constitutions through direct initiative
amendments.228 Some states have large constitutions,2 29 often resembling
statutes. States that have statute-like constitutions and allow direct initiative amendments will lose the distinction between statutes enacted by the
legislature and those amendments initiated by the voting public.
The ease of remote Internet voting allows voters to undermine the
local legislatures by amending state constitutions. Those in favor of direct democracy support voter initiatives 230 and will, most likely, also
support remote Internet voting.
If remote Internet voting is implemented, representatives may become obsolete, or at the very least, will see their roles change. This
would disrupt the very carefully wrought idea of our system of checks
and balances. 231 The Founding Fathers considered the legislature to be
the best representation of the idea of indirect democracy. The idea was
for voters to choose who would legislate for them, not for voters to write
or pass bills themselves.232 However, voters may take the place of legislatures by making and passing laws themselves through ballot measures.

224.
225.
226.
227.
228.

See id. at 172-73.
Id. at 148.
Id. at 148.
Id. at 176.
See THE BATIrLE OVER CITIZEN LAWMAKING, supra note 55, at 276-77 app. C.

229. "State constitutions also tend to be significantly more lengthy than the U.S. Constitution.
State constitutions can contain as many as 174,000 words (Alabama), and have as many as 513
amendments attached (also Alabama). Much of this length is devoted to issues or areas of interest
that are outdated. Oklahoma's constitution, for example, contains provisions that describe the correct
temperature to test kerosene and oil. California has sections that describe everything that may be
deemed tax-exempt, including specific organizations and fruit and nut trees under four years of age."
Project Vote Smart, Government /01: State Government, available at http://www.vote-smart.org/
resourcegovt 101_09.php (last visited Oct. 28, 2005).
230. See Colette Luchetta-Stendel, The E-Vote: A Proposalfor an Interactive Federal Government, 17 J. MARSHALL J. COMPUTER& INFO. L. 1101, 1106 (1999).
231. See generally THE FEDERALIST No. 51 (Hamilton or Madison).
232. ZAKARIA, supra note 17, at 168.
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When a law is deemed "needed for change," the voters will do it themselves, instead of appealing to their representative to change the law.
In light of the troubling problems with Internet voting, our representatives should proactively enact laws to avoid the worst case scenario.
VI. SUGGESTION & REFORM:
RESTRICTING THE METHOD OF ENACTING BALLOT MEASURES
INTO LAW TO PROTECT OUR REPRESENTATIVE DEMOCRACY

If remote Internet voting is implemented without all possible implications in mind, it could be devastating to our republican representative
democracy. Citizens and legislators must take proactive steps to ensure
that our representative government is maintained. Four ways present
themselves as possibilities to limit the possible degradation of our democracy and voting process.
First, we must keep laws in place that allow citizens to vote only
once per year.233 Voting time period restrictions should only be changed
based on a demonstrated need or urgent subject matter. The U.S. Constitution gives full deference to states to determine restrictions on the time,
place, and manner of elections.234 Internet voting may allow the electorate to have a constant, even day-to-day, role in our government.235 This
should not be permitted. Due to the possibility of vast numbers of ballot
measures each year, the process could become too overwhelming to restrict the average voter to vote only once a year. This may compel lawmakers to pass legislation that allows voters to vote more than once a
year or allow for special elections 236 in order for citizens to vote on ballot
measures. Initiatives and referendums should be limited by general elec233. For example, WASH. REV. CODE 29A.04.321 states that "[a]ll state, county, city, town,
and district general elections for the election of federal, state, legislative, judicial, county, city, town,
and district officers, and for the submission to the voters of the state, county, city, town, or district of
any measure for their adoption and approval or rejection, shall be held on the first Tuesday after the
first Monday of November, in the year in which they may be called. A statewide general election
shall be held on the first Tuesday after the first Monday of November of each year. However, the
statewide general election held in odd-numbered years shall be limited to ... matters pertaining to
any proposed constitutional convention, initiative measures and referendum measures proposed by
the electorate, referendum bills, and any other matter provided by the legislature for submission to
the electorate." Further, "[a] county legislative authority may, if it deems an emergency to exist, call
a special county election by presenting a resolution to the county auditor at least forty-five days prior
to the proposed election date." State and local general elections-Statewide general electionExceptions-Special county elections, WASH. REV. CODE 29A.04.32 1.
234. See U.S. CONST. art. 1, § 4, c]. 1.
235. See Morris, supra note 31, at 1034.
236. A special election is defined as "one that arises from some exigency or special need outside the usual routine, such as to fill a vacancy in office or to submit to the electors a measure or
proposition for adoption or rejection." See 25 AM. JUR. 2D Elections § 2 (2004).
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tions, and the expectation of an eligible voter should be to vote only once
each year.
Second, the government must find ways to limit the amount of initiatives and referendums on the ballot through either (1) reducing the
number of initiatives and referendums on each ballot, or (2) expanding
the eligibility requirements for an initiative or referendum to get on the
ballot. If found constitutional under the First Amendment's guarantee of
freedom of association and freedom of speech,237 local governments can
limit the number of initiatives or referendums that are introduced to the
voting public. Expanding eligibility requirements could, however, set up
potential challenges based upon accessibility. In limiting the number of
initiatives that can be put on the ballot, the availability of initiatives to all
groups and the number of special interest groups that can participate will
be expanded. Theoretically, this should result in equal access to all
groups.
Constitutional issues require a neutral and fixed-rule application.
The process must not serve to exclude, but should allow legislators to
limit the number of initiatives by, for example, allowing only the first
twenty qualified initiatives to appear on the ballot. Another option is a
random selection of those initiatives which will get on the ballot. The
government should limit the role of special interests so that those who
have the money to invest in ballot initiatives will not be the only groups
who have access to the ballot initiative process. Control of such factions
dates back to the Founding Fathers' goals in establishing a system of
checks and balances.238
Third, special committees of attorneys versed in constitutional law
should issue advisory opinions regarding the constitutionality of a proposed ballot measure before it comes up for a vote. These advisory opinions would provide needed review of the initiative or referendum prior to
citizens actually voting on the ballot measure. Reviewing the initiative or
referendum prior to putting it on the ballot will save resources, time, and
237. U.S. CONST. amend. 1.
238. "It is of great importance in a republic not only to guard the society against the oppression
of its rulers, but to guard one part of the society against the injustice of the other part. Different
interests necessarily exist in different classes of citizens. If a majority be united by a common interest, the rights of the minority will be insecure .... In a society under the forms of which the stronger
faction can readily unite and oppress the weaker, anarchy may as truly be said to reign as in a state
of nature, where the weaker individual is not secured against the violence of the stronger; and as, in
the latter state, even the stronger individuals are prompted, by the uncertainty of their condition, to
submit to a government which may protect the weak as well as themselves; so, in the former state,
will the more powerful factions or parties be gradually induced, by a like motive, to wish for a govemnment which will protect all parties, the weaker as well as the more powerful." See FEDERALIST
NO. 51, supra note 231.
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money. For example, the Washington Secretary of State requires that a
Code Reviser review the proposed initiative in order to "[r]eview the
draft for technical errors and style;" "[a]dvise the sponsor of any potential conflicts between the proposal and existing statutes;" and "[r]eturn
the proposal with the Certificate of Review to the sponsor with any recommended changes., 239 Any proposed changes are only advisory, and
the sponsor of the initiative is not required to make the changes. 240 This
method is used to curb unconstitutional or invalid ballot measures prior
to being placed on the ballot for approval. The Washington Attorney
General is required to provide a brief statement in the voter's pamphlet
explaining the existing law and an explanation of the effect of the proposed measure, should it be enacted into law. 24' Because initiatives and
referendums often get overturned due to their unconstitutionality or illegality, 242 this process is designed to proactively affirm the proposed
laws' constitutionality prior to being placed on the ballot. Courts have
verified the constitutionality of the ballot measure in terms of its "'immediate objective,' its 'ultimate effect' and its 'historical context and the
conditions existing prior to its enactment.',, 243 An assessment of the constitutionality of a proposed initiative or referendum lessens the voter's
burden by providing more substantial information and requiring less investment and research.
Finally, the initiative and referendum process should be reformed to
increase the number of votes required to pass a ballot measure. In most
circumstances, it only takes a simple majority to pass an initiative or referendum. The percentage of votes required to pass the ballot initiative
should be increased from a mere "majority" (more than fifty percent) to a
supermajority, 24 thereby making the approval process more difficult and
limiting the special interests involved. If only a simple majority is needed
to approve the initiative or referendum, special interests can focus their
efforts on certain subsets of the population, reducing the amount of voters the lobbyists must appeal to. Initiatives and referendums can make

239. OFFICE OF THE SECRETARY OF STATE, PROCEDURES FOR FILING INITIATIVES AND
REFERENDA IN WASHINGTON STATE, 2005 THROUGH 2008 at 7, available at http://www.secstate
.wa.gov/elections/pdf/FilingInitiative and ReferendaManual_2005-2008.pdf (last visited Oct. 19,
2005).
240. Id.
241. Id.at 14.
242. Warner, supranote 76, at 84.
243. See Reitman v. Mulkey, 387 U.S. 369, 373 (1967).
244. A supermajority is defined as a "majority substantially greater than 50 percent. Such a
majority is needed for certain extraordinary actions, such as ratifying a constitutional amendment or
approving a fundamental corporate change." BLACK'S LAW DICTIONARY 966 (7th ed. 1999).
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sweeping changes to the current laws.245 Increasing the number of votes
required to pass a ballot measure to a supermajority will reduce the influence of special interests groups and their control over minorities, the elderly, low-income voters, and other underrepresented populations.
VII. CONCLUSION
While it is possible that the proponents of Internet voting may be
correct that it will result in increased participation and lower costs of participation, the general voting public will have to pay a heavy price for
these benefits. The initiative process has been used as the primary tool of
proponents attempting to get Internet voting measures on ballots. 246 Currently, there are at least twenty-two initiatives in eighteen states that are
related to Internet voting, and five states have initiatives to implement
247
Internet voting.
The United States is a representative democracy; but Internet voting, when used in combination with state initiative and referendum processes, will create a direct democracy contrary to what the Founding Fathers intended. If Internet voting is not enacted with great sensitivity and
mindfulness to all of its societal implications, the process will interfere
with our traditional system of checks and balances, and could result in a
direct democracy that undermines our elected representatives or creates a
tyranny of special interests. Internet voting should not be implemented in
states that use the initiative and referendum processes unless laws are
enacted to curb these potential problems.
While it is impossible to predict the influence of remote Internet
voting on the country's voting process, it is vital that state government
officials keep all consequences in mind before enacting remote Internet
voting legislation. With the current initiative and referendum procedures,
"it appears fairly certain that special interests will continue to have a
hand in shaping the process., 248 Further, with the ease of the Internet and
email, our country could easily slide down the slippery slope to direct
democracy, a step that is entirely contradictory to the intent of our
Founding Fathers. 249 Assuming that remote Internet voting is all inclusive, we must retain our form of government and be consistent with the
245. There are numerous examples of sweeping ballot measures in the Western states. For
example, California voters passed Measure 5 in 1990, which drastically reduced property taxes. See
ELLIS, supra note 52, at 2.
246. See generally Internet Voting Support Legislation, at http://www.electionreform.org/
ERMain/priorities/netvote/supportleg.htm (last visited Jan. 11,2006).
247. Id.
248. Smith, supra note 54, at 13.
249. See Warner, supra note 76, at 48.
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representative democracy principles articulated by our Founding Fathers.
Internet voting must not be implemented so long as it could undermine
our system of checks and balances.

